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Before the Court are defendant Burger King
Corporation’s notion for sunmary judgnment (doc. no. 21) and
plaintiff Angela Cheatom s response (doc. no. 26) in this

enpl oynent discrimnation action.

BACKGROUND

Plaintiff, Angela Cheatom an African American femal e,
brings this action against defendant, Burger King Corporation,
asserting a claimof race discrimnation in violation of 42
US C 8§ 1981. Plaintiff nmakes a nunber of allegations in
support of her claim Specifically, plaintiff alleges that while
she was an Assistant Manager at the Ridley Park Burger King
restaurant during the sumer of 2002, plaintiff overheard Wayne
Hol den, a white Manager of the Ridley Park Burger King restaurant
and one of plaintiff’s supervisors, tell a fellow enpl oyee that

Burger King needed to hire nore white enpl oyees and that the



bl ack enpl oyees worth keeping should be kept in the back of the
store. Plaintiff also alleges that during the course of her
enpl oynent, John Young, a white Conpany Busi ness Manager who
functioned as both plaintiff and Wayne Hol den’ s superi or,
commented that too many Chester people, meaning African
Aneri cans, were enployed by Burger King, and that not enough
Sharon Hi Il people, nmeaning white people, were working for the
conpany. Plaintiff further alleges that she was term nated on
February 18, 2003 due to her race although the purported reason
offered for her termnation is that while she was working as
Assi st ant Manager on February 17, 2003 when the Ridl ey Park
Burger King was “robbed,”! she I eft the safe unl ocked and
unattended. Defendant offered this reason for plaintiff’s
termnation, plaintiff alleges, despite the fact that Burger King
managenent had notice that the |ock on the safe had been broken
for sone tine. |In addition, plaintiff alleges, a white manager
on duty at the tinme of a “robbery” was not term nated.

Based on the abovenentioned allegations, plaintiff
requests injunctive relief against further acts of

discrimnation, reinstatenent to the position plaintiff would

'Plaintiff uses the word “robbery” to refer to a theft
wher eby an enpl oyee stole noney froma Burger King safe inside
the restaurant. There was no “robbery” in the | egal sense, which
Pennsyl vani a | aw defines as involving an el enent of inflicting or
threatening to inflict serious bodily injury or the use of force.
See 18 Pa. Cons. Stat. 8§ 3701(a) (2005).
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have occupied or, in lieu thereof, front pay, back pay with
interest, punitive damages, conpensatory danages for plaintiff’s
aggravation, anxiety, |ost wages and benefits and attorney’s fees

and costs.

I'1. DI SCUSSI ON

Def endant Burger King filed this notion for sunmary
judgnent, arguing that plaintiff cannot make out a prina facie
case of race discrimnation nor can she overcone the legitimte
non-di scrimnatory reason for her termnation offered by Burger
King. Plaintiff responds that she can make out a prinma facie
case of discrimnation and that there is evidence of pretext
revealed in the deposition testinony of her supervisor and other
enpl oyees’ observations of racist conments nmade by supervisory
personnel .

A Standard for Summary Judgnent.

A court may grant summary judgnent only when “the
pl eadi ngs, depositions, answers to interrogatories, and
adm ssions on file, together with the affidavits, if any, show
that there is no genuine issue as to any material fact and that
the noving party is entitled to judgnent as a matter of |aw.”
Fed. R Cv. P. 56(c). Afact is “material” only if its
exi stence or non-exi stence woul d affect the outconme of the suit

under governing |l aw. Anderson v. Liberty Lobby, Inc., 477 U S




242, 249 (1986). An issue of fact is “genuine” only when there
is sufficient evidence fromwhich a reasonable jury could find in
favor of the non-noving party regarding the existence of that
fact. Id. In determ ning whether there exist genuine issues of
material fact, all inferences nust be drawn, and all doubts nust

be resolved, in favor of the non-noving party. Coregis Ins. Co.

v. Baratta & Fenerty, Ltd., 264 F.3d 302, 305-06 (3d Gr. 2001)

(citing Anderson, 477 U.S. at 248).

Al t hough the noving party bears the burden of
denonstrating the absence of a genuine issue of material fact, in
a case such as this, where the non-noving party is the plaintiff,
and therefore, bears the burden of proof at trial, that party
must present affirmative evidence sufficient to establish the
exi stence of each element of her case. Coregis, 264 F.3d at 306
(citing Celotex Corp. v. Catrett, 477 U S. 317, 323 (1986)).

Accordingly, a plaintiff cannot rely on unsupported assertions,
specul ation or conclusory allegations to avoid the entry of
summary judgnent, see Celotex, 477 U S. at 324, but rather, she
“must go beyond the pleadings and provi de sone evi dence that
woul d show that there exists a genuine issue for trial.” Jones v.
UP.S , 214 F. 3d 402, 407 (3d Cr. 2000).

B. The McDonnel | Dougl as_Par adi gm

Plaintiff brings a claimof race discrimnation under

42 U.S.C. § 1981. The Title VIl standard established under



McDonnel I Dougl as al so applies to 8 1981 clains. Schurr v.

Resorts Int’l Hotel, Inc., 196 F.3d 498-99 (3d Gr. 1999). The

McDonnel I Dougl as paradi gm applies to enpl oynent discrimnation

cases in which the plaintiff offers indirect or circunstanti al
proof of discrimnation, as opposed to direct proof. Here,
plaintiff has not offered any direct evidence of race

di scrimnation, therefore, MDonnell Douglas applies.

Under McDonnell Douglas, the plaintiff nust first

“produce evidence that is sufficient to convince a reasonable
factfinder to find all of the elenents of a prima facie case.”

Keller v. Oix Credit Alliance, Inc., 130 F.3d 1101, 1108 (3d

Cr. 1997) (quoting St. Mary's Honor Center v. Hicks, 509 U S

502, 506 (1993)). |If the plaintiff establishes a prim facie
case, “the burden of production (but not the burden of
persuasion) shifts to the defendant, who nust then offer evidence
that is sufficient, if believed, to support a finding that it had
a legitimte, nondiscrimnatory reason for the discharge.” 1d.
(citing H cks, 509 U S. at 506-07). If the defendant articul ates
a legitimte, non-discrimnatory reason for the adverse
enpl oynent action, the enployer satisfies its burden of
production. See id. (citing Hicks, 509 U S. at 507-08).

The plaintiff may then “survive summary judgnment
by submtting evidence fromwhich a factfinder could reasonably

either (1) disbelieve the enployer's articul ated reasons; or (2)



believe that an invidious discrimnatory reason was nore |ikely
than not a notivating or determ native cause of the enployer's

actions.” |d. at 1108 (citing Fuentes v. Perskie, 32 F.3d 759,

764 (3d Gr. 1994)). Wth regard to the show ng required of
plaintiff,

To discredit the enployer's proffered reason,
however, the plaintiff cannot sinply show that
t he enpl oyer' s deci si on was wong or m st aken,
since the factual dispute at issue is whether
di scrimnatory aninus notivated the enpl oyer,
not whether the enployer is wse, shrewd,
prudent, or conpetent. Rather, the non-noving
plaintiff nust denonstrate such weaknesses,
i mpl ausi bilities, Il nconsi stenci es,
i ncoherenci es, or contradictions in the
enployer's proffered legitimte reasons for
its action that a reasonable factfinder could
rationally find them “unworthy of credence,”
and hence infer “that the enpl oyer did not act
for [the assert ed] non-di scri m natory
reasons.” Wiile this standard places a
difficult burden on the plaintiff, “it arises
from an inherent tension between the goal of
all discrimnation law and our society's
commitment to free decisionmking by the
private sector in economc affairs.”

Fuentes, 32 F.3d at 765 (internal citations omtted). Finally,
courts should keep in mnd that “[a]lthough internedi ate
evidentiary burdens shift back and forth under this franmework,
‘“the ultimte burden of persuading the trier of fact that the
defendant intentionally discrimnated against the plaintiff

remains at all times with the plaintiff.”” Reeves v. Sanderson

Pl unbing Prods., Inc., 530 U S. 133, 143 (2000) (quoting Tex.

Dep’'t of Comm Affairs v. Burdine, 450 U. S. 248, 253 (1981)).




1. Plaintiff can establish a prina facie case of

race discrinnation

To establish a prima facie case of race discrimnation,
plaintiff nust denonstrate that (1) she is a nenber of a
protected class; (2) she suffered an adverse enpl oynent action;
(3) she was qualified for the position; and (4) other enpl oyees
who are not nenbers of a protected class were treated nore
favorably or she was di scharged under the circunstances giving

rise to an inference of unlawful discrimnation. See Goosby v.

Johnson & Johnson Med., Inc., 228 F.3d 313, 318-19 (3d G

2000); Rotteveel v. Lockheed Martin Corp., No. 01-6969, 2003 U. S

Dist. LEXIS 12329, at *19-20 (E.D. Pa. July 15, 2003). Here,
prima facie elenments one and two are satisfied. Plaintiff is an
African- Aneri can woman, and therefore qualifies as a nenber of a
protected class. She was term nated, and therefore suffered an
adverse enploynent action. Prinma facie elenents three and four
are in dispute.

a. Plaintiff was qualified for the job.

Def endant argues that plaintiff is unable to show that
she was qualified for the position because she received nunerous
sub- st andard eval uati ons during her tenure at the conpany. |In
addi tion, defendant argues that plaintiff cannot prove that other
enpl oyees outside of the protected class were treated nore

favorably or that her discharge gives rise to an inference of



discrimnation. Defendant notes that another white nanager,
Leonard Col dberg, was termnated within two weeks of a “robbery”
during his shift at another store, the sane circunstances under
whi ch plaintiff was term nated.

According to plaintiff, the focus should be on other
actions by defendant. First, plaintiff attenpts to distinguish
whet her she was qualified for the job from whether she adequately
performed, noting that the latter is relevant to the pretext
analysis. Plaintiff relies on her two years of prior enploynent
with satisfactory reviews to show she was qualified for the
position. Moreover, she points to deposition testinony from
Del ma Wl ls, who becane Corporate Business Manager in 2002, that
plaintiff would have been eligible for a higher position had she
had a different manager. The evidence of discrimnation,
according to plaintiff, is that she was term nated under
circunstances giving rise to an inference of discrimnation. The
inference, plaintiff argues, cones fromDelma Wells’ statenent
that there was “no rhynme, no reason” to the decision to term nate
after a “robbery.” Pl.’s Ex. B at 74. Moreover, other enployees
testified that Wayne Hol den and Del ma Wl |l s made racial remarks
on the job.

Plaintiff is correct that performance issues are best
left to the anal ysis of pretext under the burden shifting

paradigm See Ezold v. WIf, Block, Schorr and Solis-Cohen, 983




F.2d 509, 523 (3d Cir. 1992) (“[A] dispute [over qualifications]
wll satisfy the plaintiff’s prima facie hurdle of establishing
qualification as long as the plaintiff denonstrates that ‘she was
sufficiently qualified to be anong those persons from whom a

sel ection, to sone extent discretionary, would be made.””); Jalil

v. Avdel Corp., 873 F.2d 701, 707 (3d Cr. 1989) (holding that

enpl oyers’ defenses such as insubordination, poor perfornmance and
m sconduct are nore logically raised to rebut plaintiff’s prim
faci e case; these defenses are “plainly [] not something the
plaintiff rmust disprove to succeed at the first |evel of proof”).
Therefore, plaintiff need only show she possessed the necessary
“training and experience for the job fromwhich [s]he was

di scharged.” Turner v. Schering-Plough Corp., 901 F.2d 335, 342

(3d Gr. 1990). Plaintiff points to her two years as an
assi stant manger to show she was qualified for the job. That is
enough to satisfy the prina facie elenent that plaintiff is

qualified for the job. See, e.qg., Carter v. Potter, No. 02-7326,

2004 U.S. Dist. LEXIS 25677, at *31 (E.D. Pa. Dec. 21, 2004)
(looking to plaintiff’'s years of service at the post office to
determ ne that he was qualified for the job).

b. There is an inference of discrimnation.

The requirenent that the adverse enpl oynent action
occur under circunmstances giving rise to an inference of

discrimnation can be satisfied in several ways, and nust be



tailored to fit the context of the case. See, e.q., Carter, 2004

U S Dist. LEXIS 25677, at *28 n.8 (collecting cases, including

Pivirotto v. Innovative Sys., 191 F.3d 344, 357 (3d Gr. 1999)

(holding that in reduction-in-force cases, plaintiff satisfies
fourth el enment of prima facie case by showng that plaintiff “was
di scharged, while the enpl oyer retained soneone outside the

protected class”) (quoting Marzano v. Conputer Sci. Corp., 91

F.3d 497, 503 (3d Gr. 1996); id. (stating that a plaintiff may
satisfy fourth element of prima facie case w thout proving that
enpl oyees outside the protected class were treated nore
favorably, or that plaintiff herself was replaced by soneone

outside the protected class) (citing Matczak v. Frankford Candy &

Chocol ate Co., 136 F.3d 933, 939 (3d Cr. 1997))). Here, Delnma

Wells statenents that term nation decisions after store
“robberies” had no rhynme or reason and that “nunerous tines
certain district mangers had robberies and not hing happened to
[then],” Pl.’s Ex. B at 74, is enough to create an inference of

discrimnation. See, e.q., Pivirotto, 191 F. 3d at 357

(“requirenents of the prima facie case are flexible”).

Therefore, plaintiff has proven a prima facie case of
race discrimnation. The burden of production then shifts to the
enpl oyer to offer a legitimte non-discrimnatory reason for

plaintiff’s discharge under the McDonnell Douglas paradigm The

burden of persuasion remains at all tinmes with the plaintiff.

10



2. Def endant has offered a leqitinate non-

discrinmnatory reason for plaintiff's discharge.

Def endant termi nated plaintiff because the store was
“robbed” while she left the safe unl ocked and unattended.
Leaving the safe unl ocked and unattended was in violation of
conpany policies and procedures. Def.’s Ex. N (stating that
“[t]heft of BKC property” can result in “performnce counseling,
discipline and/or termnation.”). Plaintiff cannot refute that
t he safe shoul d have been | ocked and shoul d not have been |eft
unattended. Both parties agree that plaintiff conmtted a
serious security breach by |eaving the safe unl ocked and
unattended. Although she proffers reasons for her action, those
reasons are best evaluated in the discussion of pretext.

Therefore, the defendant has offered a | egitimate non-
discrimnatory reason for plaintiff’'s termnation. Under the

McDonnel I Dougl as paradigm the burden shifts back to plaintiff

to show that defendant’s proffered reason was pretext for
di scrim nation.

3. Plaintiff has not offered sufficient evidence to

counter defendant’s proffered reason for

term nati on.

In an effort to prove pretext, plaintiff offers the
foll ow ng evidence. First, plaintiff enphasizes that the safe

was broken and had been for sone tine before the “robbery.” She
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clainms to have informed defendant of the safe’s condition on
several occasions and conpl ained of the safe’s age and condition
as a problem? |In addition, she asserts that Delm Wlls was
aware of the safe’s condition. Defendant disputes whether Wells
or WIlliam Cocco, the | oss prevention nmanager at the store, were
aware of any problens with the safe. Mreover, defendant points
out that at no tine was the safe inoperable such that it could
not be | ocked or unlocked by plaintiff. An assertion that the
safe was difficult to | ock, defendant argues, is not conmensurate
with plaintiff’s duty as an assi stant manager to foll ow the cash
handl i ng procedures and prevent | o0ss.

Second, plaintiff notes that there is evidence of
di sparate treatnment of African Anerican enpl oyees by Del ma
Wells.® That evidence consists of racial coments nade by Wells
and wi tnessed by other enployees. Plaintiff testified at

deposition that Wells would yell at black enployees in front of

Apparent |y, the keypad on the safe was badly worn and
damaged such that it was difficult to punch in the code to unlock
the safe. Also, the screen on the safe did not always read
properly. Plaintiff alleges that she reported this condition
repeatedly to Dam ka Sawyer, an African American manager and her
di rect supervisor.

Delma Wells is the person who actually delivered the news
to plaintiff that she was termnated. WlIls testified at her
deposition that M ke Hochniuk told Wlls that plaintiff was to be
term nated. Further, Hochniuk’s direction cane from human
resources personnel Lisa Senbrot. Pl.’s Ex. B at 44. Therefore,
there were three decisionmakers involved in the term nation
process: Wlls, Hochniuk and Senbrot.

12



custoners, saying: “Wiat is wong with you? You re stupid. You
|l ook dirty. D d you wash up today; you look dirty?” or “You
bl ack person, you can’t conme in with a clean uniforn?” Pl.’s EX.
A at 102-03. In addition, plaintiff alleges disparate treatnent
at the hands of Wayne Hol den and John Young who purportedly spoke
of the need to hire | ess African Anericans and to station African
Ameri can enpl oyees in the back of the restaurant out of patrons’
view Plaintiff submtted an affidavit by Chasity Martinez, a
white forner enployee, alleging that Wayne Hol den told her that
he wanted to get rid of black enpl oyees and then verbally abused
bl ack crew nmenbers to force themto quit. Pl.’s Ex. G Finally,
plaintiff again highlights Wells’ statenment at deposition that
term nation decisions were nmade with “no rhyne, no reason”
follow ng store “robberies.” Pl.’s Ex. B at 74.

Plaintiff’s case, therefore, if taken in the |ight nost
favorable to plaintiff, amounts to a broken safe of which
def endant was aware, one racial comment by deci si onmaker Well s,
raci al comments by non-deci si onnakers Young and Hol den and Wl | s’

“no rhynme, no reason” deposition testinony.* Regardless of the

“Def endant argues that Wells’ “no rhyne, no reason”
statenent was taken out of context in plaintiff’s brief.
Def endant does not, however, offer any relevant portion of Wlls’
deposition testinony in support of that allegation. Moreover,
t he page of deposition testinony included in plaintiff’s exhibit
B (page 74) appears to be a general assertion regarding
enf orcenment of Burger King cash policies. The relevant |anguage
reads:

13



condition of the safe, plaintiff commtted a serious security
breach by | eaving the safe unl ocked and unattended, as attested
to by both parties. The Third Crcuit recognizes “that an

enpl oyer may have any reason or no reason for discharging an
enpl oyee so long as it is not a discrimnatory reason.” Brewer

v. Quaker State G| Ref. Corp., 72 F.3d 326, 332 (3d Cr, 1995).

Whet her defendant shoul d have term nated plaintiff when she

al l eged the safe was broken is a business decision that may or
may not have been correct. The Court is not a “super-personnel
departnent[]” that sits in judgnent of business decisions. 1d.

(quoting McCoy v. WGN Continental Broadcasting Co., 957 F.2d 368,

373 (7th Cr. 1992)). Despite plaintiff’s allegations that she
war ned her supervisor of the safe’s condition, she was term nated

for a non-discrimnatory reason. See Def.’s Ex. N (“Acceptable

Q Tell me about that. What people, to your
knowl edge, were not term nated for cash
vi ol ati ons who had cash vi ol ati ons?

* k%

A. A lot of these nmanagers weren’t

term nated and there were robberies that
occurred numerous tinmes in nunerous different
districts and people were not term nated.

And t hen sonetines people were term nated and
it made no rhynme, no reason

The standard on summary judgnent requires that the evidence be
taken in light nost favorable to the non-noving party, here the
plaintiff, therefore the Court will accept this statenent as
presented by plaintiff, defendant having offered no evidence to
the contrary.
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St andards of Conduct and Discipline Policy” states that “[t] heft
of BKC property” can result in “performnce counseling,
discipline and/or termnation.”). \Whether defendant ignored
plaintiff’s conpl aints about the safe does not anmount to racial
ani nus.

Moreover, there are three decisionmakers in plaintiff’s
term nation, M ke Hochniuk, Lisa Senbrot and Del ma Wl ls. Taken
in light nost favorable to plaintiff, at nost there is one stray
remark involving race on the part of one of three decisionnmakers.
There is no evidence that any racial remarks by Wells were
directed at plaintiff, but rather the allegation is that Wlls

made the coment in plaintiff’s presence. See Fuentes, 32 F. 3d

at 767 (“Stray remarks by non-deci si onmakers or by deci si onmakers
unrelated to the decision process are rarely given great weight,
particularly if they were nmade tenporally renote fromthe date of

deci sion” (quoting Ezold v. WIf, Block, Schorr and Solis-Cohen,

983 F.2d 509, 545 (3d Cr. 1992))). |In addition, stray conments
by Young and Hol den do not bear on plaintiff’s claimthat she was
term nated based on race, as neither enpl oyee participated in the
decision to term nate her enploynent. |[d.

Finally, and nost inportantly, there is no evidence
t hat ot her enpl oyees outside of the protected class were treated
nore favorably than plaintiff after their stores suffered a | oss

due to theft. The one white manager addressed by the parties,
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Leonard Gol dberg, was termnated after his store suffered such a
| oss. Moreover, although Wells’ statenent that such decisions to
termnate following theft of store property had “no rhynme, no
reason” hel ped plaintiff overcone the burden of proving her prinma
faci e case, that statenent does not in and of itself anount to
“such weaknesses, inplausibilities, inconsistencies,

i ncoherencies, or contradictions” in defendant’s reason for
termnation that a reasonable factfinder could find it “unworthy
of credence.” Fuentes, 32 F.3d at 765. Plaintiff, therefore,
has not offered sufficient evidence to counter defendant’s

legitimate reason for term nation

[11. CONCLUSI ON
Based on the foregoing reasons, summary judgnent wl |l
be granted in favor of defendant. Plaintiff has not carried her

burden at step three of the MDonnell Douglas paradigmto show

the enpl oyer’s legitimte non-discrimnatory reason for

term nation was a pretext such that a reasonable factfinder could
di sbelieve the enployer’s proffered reason or believe the

enpl oyer was notivated by racial aninus.

An appropriate order foll ows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ANGELA CHEATOM : ClVIL ACTI ON
: NO. 05-251
Pl aintiff,

V.
BURGER Kl NG CORPORATI ON

Def endant .

ORDER

AND NOW this 22nd day of February, 2006, it is hereby
ORDERED t hat Defendant’s Mdtion for Summary Judgnment (doc. no.
21) is GRANTED.

| T 1S FURTHER ORDERED that JUDGVENT is entered in favor

of defendant and agai nst plaintiff.

AND I'T | S SO ORDERED.

S/ Eduardo C. Robreno

EDUARDO C. ROBRENO, J.
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